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BEFORE THE PUBLIC UTILITIES COMMISSION  
OF THE STATE OF CALIFORNIA 

Application of Southern California Edison 
Company (U 338-E) for Approval of its 
Energy Savings Assistance and California 
Alternate Rates for Energy Programs and 
Budgets for Program Years 2015-2017. 

Application 14-11-007 
(Filed November 18, 2014) 

 
 
And Related Matters. 
 

Application 14-11-009 
Application 14-11-010 
Application 14-11-011 

PACIFIC GAS AND ELECTRIC COMPANY’S (U 39 M) RESPONSE IN OPPOSITION 
TO THE PUBLIC ADVOCATES OFFICE’S PETITION FOR MODIFICATION OF 

DECISION 16-11-022 

I. INTRODUCTION AND SUMMARY OF ARGUMENT 

Pursuant to California Public Utilities Commission Rules of Practice and Procedure, Rule 

16.4(f) (Rule), Pacific Gas and Electric Company (PG&E) files this response in opposition to 

“The Public Advocates Office’s Petition for Modification of Decision 16-11-022,” filed on 

February 8, 2019 (Petition).1/  Changing a final issued decision is an extraordinary remedy,2/ 

particularly when the Petition came in year three of the four-year ESA program cycle (2017-

2020). To justify modifying a Commission decision, a party must show a significant change in 

material facts that undermine the factual premise of the decision.3/ The PAO does not show a 

change in a material fact relating to Decision (D.) 16-11-0224/ (Low-Income Decision or 

Decision), and this and several other failures require the Petition be denied. 

                                                 
1/ PAO’s public version of the Petition was filed on February 8, 2019.  Rule 16.4(f) requires responses 

to a petition be filed within 30 days of the date the petition was filed, and Rule 1.15 states that if the 
last day for performance of an act falls on a weekend day, then the time limit is extended to the first 
day thereafter.  Accordingly, this response is timely. 

2/ D.15-12-053, p. 5. 
3/ D. 17-12-006, pp. 10-11; Public Utilities Code Section 1708. 
4/ D.16-11-022, was modified by D.17-12-009.  On February 2, 2019, the Commission issued an 

“Administrative Law Judge’s Ruling Providing a Clean Copy of the Modified Red-lined Version of 
D.16-11-022.”  To the extent this Response refers to pages in D.16-11-022, it refers to the modified 
red-lined version.    
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The PAO’s Petition alleges “irregularities” in a bid solicitation process to retain third-

party contractors to assist PG&E’s Energy Savings Assistance Program (ESA) program.5/  The 

“irregularities” are alleged for two bid processes from 2015-2017, and are alleged to include 

delays in completing the process, nontransparent communication with bidders, and termination 

of a bid process.6/  The Petition does not address an issue contained in the Low-Income Decision 

or the underlying proceeding, but seeks to impose requirements from an energy efficiency 

decision issued in 2018,7/ issued more than one year after the Low-Income Decision.    

The Petition does not allege PG&E violated a statute, Commission decision or tariff, or 

regulation.  Alleged “irregularities” are not material facts sufficient to disturb a final Decision. 

Not only does the Petition not allege a factual basis for relief, the Petition should also be 

denied for several procedural reasons, notably because it was filed after the one-year deadline, 

and because it raises issues that were not in the scope of the underlying low-income proceeding 

(A.14-11-007, et al.).  The Petition does not seek to modify a word in the Decision, but requests 

to add new facts, conclusions of law, and ordering paragraphs to a two-year-old Decision.  PAO 

requests to add these new obligations without engaging in a normal proceeding process that 

would include discovery and hearings.   

This Response is organized into substantive and procedural justifications for denying the 

Petition.  Substantive reasons the Petition should be denied are:   

1.  PG&E conducted a competitive and transparent bid solicitation process to hire an ESA 

contractor to assist in implementation of the ESA program.  The process afforded all 

participants an equal opportunity to compete for a contract award.  

2.  Claims that PG&E unduly delayed the bid solicitation process are incorrect and should 

be denied.  A first solicitation process was justifiably delayed because of a nearly one-year 

delay in issuance of a final Decision on the ESA application.  A second solicitation 

                                                 
5/ Petition, p. 1.   
6/ Petition, p. 1.   
7/ Petition, p. 4. 

                             5 / 60



 
 

 

- 3 - 

process corrected a one-time omission and then proceeded in a normal timeline and 

resulted in a fair selection of implementers to administer the ESA program.  

3.  PAO attempts to make an apples-to-oranges comparison by comparing the bid proposal 

submitted from a contractor submitted in response to a 2015 bid process to a different 

contractor’s bid proposal submitted in a second bid process submitted in 2017.  The bids 

were submitted in response to two distinctly separate bid solicitation requirements and 

under different market conditions, rendering them inappropriate for comparison.  

4.  PAO incorrectly claims that PG&E disclosed one confidential communication 

regarding the bid solicitation process. 

Procedural reasons the Petition must be denied are: 

1. The Petition was filed more than two years after the Low-Income Decision, 

substantially after the one-year deadline.8/  Granting PAO’s request would vest a party 

with authority to unilaterally violate the Rule’s deadlines by claiming it was conducting 

an internal investigation.  

2.  The Petition fails to propose “changes to the issued decision.”9/  The PAO does not 

seek to modify an issue that was raised in the Scoping Memo or addressed in the final 

Decision.  Instead, PAO erroneously seeks to impose new obligations without engaging 

in a normal proceeding process.  

3. PAO failed to serve and file a declaration or affidavit attesting to the new facts alleged 

in the Petition.  This justifies dismissal with prejudice.  

4.  PAO’s requested relief – to impose a solicitation process adopted for energy 

efficiency in a 2018 decision issued 14 months after the Low-Income Decision– should 

not be granted through a petition to modify.  

5.  The PAO improperly attempts to impose obligations based on a research article that 

interpreted data relating to another utility. Reliance on the November 2018 article is 
                                                 
8/ Rule 16.4(d). 
9/ Rule 16.4(b). 
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hearsay that should not be afforded weight in determining whether to revise a 2016 

Decision. 

6.  The Petition relies on information from an audit report relating to document retention 

requirements.  The audit report did not focus on the ESA solicitation process challenged 

in the Petition.  The time period for the audit, 2013-2015, is unrelated to the time 

challenged by PAO (2015-2017).   

7. PAO’s requested relief extends beyond the scope of the Low-Income proceeding and, 

if granted, would apply potentially to utility contracts that exceed $5 million, regardless 

of whether that contract was related to the ESA Program.  Relief must be limited to the 

scope of issues encompassed in the final issued Decision.   

8.  PAO’s requested relief, to the extent granted, should apply to the next solicitation 

process for retaining ESA implementer, and not during the 2017-2020 program cycle.  It 

would be extremely burdensome to complete a new bid solicitation process and expect 

meaningful contractor performance during a program cycle that ends December 31, 2020. 

II. PROCEDURAL AND FACTUAL BACKGROUND 

A. The Scope of the Low-Income Proceeding did not Include the Bid Solicitation 
Process to Retain ESA Contractors. 

PG&E filed its application on November 18, 2014 to request approval of programs and 

budget for its primary low-income programs, ESA and California Alternate Rates for Energy, to 

initiate proceeding A.14-11-007, et al.  PAO’s protest to the application requested several issues 

be included in the scope of the proceeding, but it did not request to include review of the bid 

solicitation processes relating to the ESA program.10/  The Commission’s Scoping Memo did not 

include in scope the issue of PG&E’s ESA solicitation process, and ruled that any issue not 

identified was out of the scope and would not be addressed in the proceeding.11/  The solicitation 

                                                 
10/ Protest of Office of Ratepayer Advocates, A. 14-11-007, et al, (January 12, 2015). 
11/ Scoping Memo and Ruling of Assigned Commissioner and Administrative Law Judge, A. 14-11-007, 

et al., pp. 4-12 (April 10, 2015). 
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issue was not raised during discovery or hearings.  The final Low-Income Decision, issued 

November 21, 2016, did not discuss ESA solicitation process.    

The Low-Income Decision was originally scheduled to issue by December 2015.12/  

When it did not issue as planned, the Commission approved two bridge funding decisions each 

for a six-month period to permit uninterrupted operation of the ESA program.  Importantly, these 

bridge funding decisions provided funding certainty only through 2016 but were not to “be 

construed as a guarantee of continued funding for the 2015-2017 ESA….”13/  

B. PG&E Completed a Bid Solicitation Process to Ensure it was Obtaining 
Competitive Pricing for Implementers of the ESA Program.  

PG&E decided to initiate a bid solicitation process to retain third-party contractors to 

assist in implementing the ESA program.  Implementers manage a team of subcontractors that 

conduct the day-to-day operation of the ESA program, including outreach to potential customers 

and installation of measures into qualified customer residences.  PG&E historically retained one 

implementer to assist with the ESA program.  Beginning with the 2015 solicitation, PG&E 

sought to retain multiple implementers for distinct geographic regions in PG&E’s service 

territory, with the intent that increasing bidding opportunities for contractors would increase 

competition and reduce costs for ratepayers as compared to the option of direct awarding 

contracts to implementers. 

1. The First Bid Solicitation Process Was Delayed Because of a Delay in 
Issuing a Final Low-Income Decision. 

PG&E conducted two bid solicitations challenged by the PAO, bid process number 6918 

(from August 2015 – February 2017), followed by number 66655 (from February 2017 – August 

                                                 
12/ Scoping Memo, p. 14. 
13/ Interim Decision Adopting Bridge Funding from July 1, 2016 to December 31, 2016 for the Large 

Investor-Owned Utilities’ Energy Savings Assistance and California Alternate Rates for Energy 
Programs, A. 14-11-007, et al., D.15-12-024, pp. 3, 6 (Ordering Paragraph 4) (June 10, 2016); 
Interim Decision Adopting Bridge Funding from January 1, 2016 to June 30, 2016 for the Large 
Investor-Owned Utilities’ Energy Savings Assistance and California Alternate Rates for Energy 
Programs, A. 14-11-007, et al., D.16-06-018, pp. 3, 6 (Ordering Paragraph 4) (June 10, 2016); pp. 6-
8 (Conclusions of Law 1-3; Ordering Paragraph 5). 

                             8 / 60



 
 

 

- 6 - 

2017).14/  The first solicitation (number 6918) proceeded as planned to coincide with a contract 

award at the beginning of the 2016 program cycle.  This timing would have provided certainty of 

funding to enter into a multi-year implementation contracts for 2016-2017.  

The reason for delay in completing the first solicitation was the Commission’s timing in 

issuing the final Decision. When a decision did not issue in 2015, PG&E did not have 

Commission budget authorization to operate the ESA program past December 31, 2015.  While 

bridge funding decisions enabled ESA program operation uninterrupted throughout 2016, these 

interim decisions affected the timing of the first bid solicitation process.  PG&E was not 

authorized to award implementer contracts for longer than a six-month period, and it was 

impractical to conduct bid processes for short-term contracts.  Instead, PG&E decided against 

two separate bid solicitations in 2016, as not only would that have been administratively 

burdensome and costly to negotiate two contracts, but also it would not have obviated the need to 

conduct a third bid process to negotiate a longer-term contract after the 2016 year.15/  It also 

would have been operationally burdensome to potentially on-board and off-board contractors 

every six months.  While PG&E recognizes that the delay was disruptive, it chose a path that it 

believes was less burdensome than the alternatives especially for the subcontractors involved in 

the work. 

For these reasons, PG&E extended short-term interim contracts with the then current 

implementer – Richard Heath and Associates (RHA) – for the 2016 bridge funding year.  

2. PG&E Initiated a Second Bid Process in January 2017 to Correct an 
Omission and Permit Maximum Competition From Potential 
Contractors.   

PG&E continued the first bid process after receiving the Decision. As the process was 

nearing resolution in January 2017, a bidder complained that PG&E did not require bidders to 

                                                 
14/ Declaration of Adrienne Brown in Support of Pacific Gas and Electric Company’s Response in 

Opposition to the Public Advocates Office’s Petition for Modification of Decision 16-11-022, 
Paragraphs 2-3. 

15/ Brown Declaration, paragraph 2. 
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possess a contractor’s license from the California State Licensing Board (CLSB) prior to 

submitting the bid.16/  Because the first process omitted this requirement during bids evaluation, 

PG&E decided the best action was to initiate a second bid process (bid number 66655) to provide 

all potential bidders an equal opportunity to submit a bid with a full understanding of the bid 

requirements.17/ 

Given the time that passed from the start of the first bid, PG&E decided to use the second 

bidding process as an opportunity to review and significantly revise requirements of winning 

contractors to implement the program.  For example, bidders winning the second process would 

now have to purchase and store materials necessary for the ESA program, rather than PG&E 

store and ship the materials.  Consequently, the second bid process (Bid 66655) vastly differed in 

scope from the first process (Bid 6918).  Contractors for Bid 66655 had to satisfy all the major 

requirements of Bid 6918, and additionally bid to provide proposals to deliver more services 

including the following:  
 

• Materials Management. Bidders had to submit business plans and price proposals for 
procuring and managing the materials (i.e., ESA measures), including logistics for 
procuring, storing, and delivering appropriate materials to customers’ dwellings.   

• Subcontractor Payment Model. Bidders were required to propose pricing to reimburse 
subcontractors for the procurement of materials required to implement the program. 

• Additional ESA Measures. Bidders were required to supply additional measures for 
ESA, including removal of CFLs and expanding LEDs, advanced power strips, 
second refrigerator, and water kits.   

• Information Technology. Winning bidders would be required to transition program 
information from the current program database [called Energy Partners Online] to a 
new data base [called Energy Insight].18/   

  

                                                 
16/ Petition, pp. 9-10.   
17/ Brown Declaration, paragraph 3. 
18/ Brown Declaration, paragraph 6. 
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The table below identifies the major substantive differences in the two bid proposals: 
 

TABLE 1 
Scope of Bid Solicitation No. 6918 versus 66655 

Item  Bid Solicitation 6918 Bid Solicitation 66655 
Regionalization Bidders eligible for award in up to 

four regions 
Bidders eligible for award in up to 3 
regions 

Installation kits, containing 
ready-to-ship to contractor 
materials to be installed 
into a customer’s home 

Included -- subcontractors would be 
sent ready-to-ship PG&E owned 
materials to be installed in a 
customer’s home 

Removed 

Materials Management Not required as contractors would 
be sent installation kits in time for 
installation 

Contractors required to perform 
inventory management, including 
ordering and storing materials 

Subcontractor 
Reimbursement Model 

Installation of measures (such as 
lighting, showerheads, attic 
insulation) 

Materials plus installation of 
measures (such as lighting, 
showerheads, attic insulation) 

Implementer/Administrator 
fee 

Flat fee proposal  Pay for Performance fee based on 
the number of treated homes ($/per 
home treated)19/ 

New ESA program 
measures 

Limited introduction of LED 
measures 

Advanced Power Strips 
2nd Refrigerator  
Removal of CFLs and expansion of 
Expanded LED measures 
Water Kits 

Program Database Use existing program database; 
Energy Partners Online  

Required to transition to a new 
program databased; start program 
using Energy Partners Online 
database, then transition to use 
Energy Insights database20/ 

 

For this reason, PG&E expected the price proposals to vary from the first to the second 

bid process, and not be subject to apples-to-apples comparison.21  Nine contractors submitted 

proposals for bid 6918.  One of these contractors did not submit a bid for 66655, and two other 

contractors combined to submit bids, resulting in six bidders for 66655.  Only one bidder from 

                                                 
19/ Instead of receiving a payment regardless of homes treated, PG&E required to implementers to bid on 

a fee based on a per home basis.   
20/ Brown Declaration, paragraph 5. 
21 The Petition suggests a bid submitted for process 6918 consisted of the same items and requirements 

as a bid submitted for process 66655.  Petition, pp. 13-16.   
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the first process did not participate in the second process. The final contracts were awarded the 

two contractors – RHA and Nexant – that submitted the lowest bid proposal that satisfied all the 

non-price requirements.  

PAO’s analysis of bid proposals contains another error.  PAO relied on a bid from RHA 

from the first solicitation22/ that represented RHA’s alternative bid, not its primary proposal. 

PG&E determined the alternative bid proposal was not responsive to the solicitation 

requirements, and that alternative bid was not considered. PG&E only considered RHA’s 

primary proposal.23/  For this additional reason, it is error to compare the RHA alternative bid 

proposal to the bids submitted with the second bid.24/  

III. ANALYSIS 

A. The PAO does not Provide a Sufficient Substantive Basis to Modify the Low-
Income Decision. 

The Commission characterized its authority to modify past decisions as an 

“’extraordinary remedy’ that must be sparingly and carefully applied.”25/  Under normal 

circumstances, settled expectations arising out of final decisions should remain undisturbed.26/  A 

petition should be denied if it fails to “demonstrate a new fact, material change in conditions, or 

misconception that would create a ‘strong expectation’ that the Commission would have reached 

a different result based on the new information.”27/  In this Petition, because the ESA solicitation 

process was not an issue addressed in the Decision, and alleged new facts did not come to being 

until after the Decision, no possible “strong expectation” can exist that the Commission would 

have reached a different decision.  The Commission is not requested to change a word of the 

Decision; it is requested impose new obligations based on allegations that were never litigated.  

                                                 
22/ Petition, p. 13.   
23/ Brown Declaration, paragraph 6. 
24/ PAO did not attempt to follow up with PG&E after it analyzed PG&E’s responses to data requests.  

PG&E would have explained its treatment of the RHA’s alternative proposal.   
25/ D. 15-12-053, p. 5, citing, Public Utilities Code section 1708. 
26/ D. 15-12-053, p. 5. 
27/ D. 17-12-006, p. 11.   
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Imposing new ordering paragraphs without a procedural process is improper through a petition 

for modification. 

1. PG&E Conducted Bid Solicitation Processes in a Competent Manner 
That Fostered Fairness to Bidders and Resulted in a Competitive Rate 
for the Utility and Ratepayers.   

PAO presents several allegations for granting its Petition.  In these attempts, PAO does 

not allege that PG&E violated a statute, regulation or Commission rule.  The Petition must fail 

because the claims allege only “irregularities” that do not rise to material facts sufficient to 

justify relief. 

In its discretion, PG&E decided that conducting the bid solicitations furthered a goal of 

obtaining competent services at a competitive price for it and ratepayers.  In doing so, PG&E 

complied with a California law that detailed minimum consideration standards for the review of 

bids.28/  PAO did not allege violation of these standards.  

The initial solicitation process contained one omission by neglecting to initially require 

contractors possess a CLSB license at the time of submitting a bid.  This omission was 

remediated by restarting the bid process to ensure each bidder received all requirements at the 

same time and had a full opportunity to submit proposals.  This action ensured an equal process 

for bidder and removed a possible perception that one bidder could gain an advantage.  

2. PAO did not Demonstrate that PG&E Awarded More Expensive 
Contracts After Conducting a Second Bid Solicitation Process.    

PAO claims PG&E awarded more expensive contracts to third-party implementers after 

second bid solicitation process.  PAO is incorrect primarily because it inaccurately compares bid 

                                                 
28/ To PG&E’s knowledge, the Commission does not require bidding of the low-income programs.  

Public Utilities Code section 327(b) states that “If the commission requires low-income energy 
efficiency programs to be subject to competitive bidding, … the bidding criteria, at a minimum, shall 
recognize” the bidder’s (1) experience in delivering programs and services in the weatherization 
program, (2) knowledge of the targeted communities, (3) ability to reach targeted communities., (4) 
ability to utilize and employ people from the local area, (5) general contractor's license and evidence 
of good standing with the Contractors' State License Board (6) performance quality as verified by the 
funding source; (7) financial stability; (8) ability to provide local job training, and (9) other attributes 
that benefit local communities. (emphasis added).   
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prices submitted confidentially by two different contractors, in two different years, and in 

response to two different bid solicitations that had vastly different bid submission requirements.  

The requirements varied greatly enough between the two proposals that comparing prices 

produces no material facts or trend regarding price proposals.  Table 1, at page 8, demonstrates 

that the bidders to the second bid solicitation were required to submit price proposals for almost 

all items in the first solicitation, and additionally submit proposals for several additional 

requirements including a duty to manage procurement, storage, and delivery of ESA measure 

materials for installation into approximately 100,000 dwellings per year.  Further, PAO’s 

comparison of bid proposals was improper because it relied on a bid that PG&E rejected for 

consideration.29/  

3. PG&E did not Leak Potentially Confidential Information.  

While it does not directly make a claim of impropriety, PAO cites to only one 

communication to suggest PG&E leaked information regarding a bid solicitation process in 

violation of confidentiality rules.30/  The PAO alleges that a bidder “perhaps” had specific 

information about a competitor’s bid, but does not allege PG&E was the source of disclosure of 

the information.31/  This false implication should not support grant of the Petition.   

PG&E did not release the information relating to a bid solicitation process at issue other 

than in accordance with planned communications to all potential bidders. PG&E made all 

communications about the bid process through a public website portal so that all participants 

received access to information at the same time.  If the information was not released through the 

public portal, then PG&E did not issue the communication for purposes of a bid solicitation. 

However, existence of the public portal does not prevent third parties from communicating with 

others.  PG&E is not in position to monitor and police third-party communications, and would 

not be aware if a third party decided to release information it received as part of the process.  To 

                                                 
29/ See, supra, p. 9. 
30/ Petition, p. 7. 
31/ Id. 
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the extent other third parties may have been forwarded information, PG&E is unaware of how 

they may have received the information or whether the information they received was accurate.  

B. PAO’s Petition Must be Denied Because of Procedural Deficiencies.   

The Petition should be denied for several procedural reasons, including failure to comply 

with Rule 16.4.  

1. The Petition is Untimely Because it was Filed More Than One Year 
Following a Final Decision. 

A petition filed more than one year after the effective date of a decision without sufficient 

justification is subject to summary denial.32/  PAO requests relief because it devoted time to 

investigate an issue relating to the ESA bid process.  This is insufficient reason for waiting more 

than two years after the final Decision to file a Petition.   

PAO did not issue data requests for nearly one year after the Decision.  This action alone 

demonstrates that their data requests are unrelated to the Decision.  Moreover, however, PAO 

does not explain why it delayed filing a Petition for more than one year after receiving responses 

to data requests.33/  It unilaterally decided upon a schedule to complete its review and for filing a 

petition, regardless of the filing requirements established by Rule 16.4 (d). Should the 

Commission accept PAO’s reasoning, then the PAO and a party will have license to establish its 

own internal deadlines and set their own dates for filing a petition.  PAO would not be bound by 

the Rule requiring a filing within one year of a decision, because it will be authorized to assert 

justifiable delay by virtue of an ongoing, but unknown, investigation.  For Rule 16.4(d) to have 

meaning, it cannot be excused based on a party’s discretion on time to file.    

                                                 
32/ Rule 16.4 (d) (“[A] petition for modification must be filed and served within one year of the effective 

date of the decision proposed to be modified. If more than one year has elapsed, the petition must also 
explain why the petition could not have been presented within one year of the effective date of the 
decision”); Decision (D.) 18-09-005, p. 11 (denying a late-filed and unjustified petition); D. 15-12-
053, p.5 (Commission can reject petitions that it finds do not adequately justify a late submission). 

33/ PG&E provides rolling responses to PAO’s data requests and completed the response on December 
20, 2017. 
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2. The Petition is not Supported by a Declaration or Affidavit Attesting 
to New or Changed Facts.  

Rule 16.4 explicitly requires a declaration or affidavit attesting to allegations of new facts 

in support of a Petition.34/  PAO’s Petition is not accompanied by a declaration or affidavit 

supports its new alleged facts.  Accordingly, all facts alleged in the Petition constitute 

inadmissible hearsay.  The Petition should be summarily denied on this basis.   

3. The Petition does not Attempt to Revise an Issue That is Addressed in 
the Low-Income Decision, and a Petition is the Improper Mechanism 
to Convert PAO’s Review Into New Obligations in the Decision.  

A petition for modification asks the Commission to make changes to an issued decision, 

and requires the petitioner propose specific wording to carry out all requested modifications.35/  

The Petition must demonstrate material changes from the time of the Decision to create a “strong 

expectation” that the new information would have led to a different Decision.36/  PAO’s Petition 

does none of these things, as there is nothing in the Petition that references or would affect an 

issue in the Decision.  The Petition does not propose a change to the Decision37/ but to impose 

new obligations on PG&E.38/  Further, these obligations are based on one party’s internal review 

of data requests with no process to test its allegations.  Using a petition to circumvent the normal 

proceeding process should be rejected.  

In a similar setting, the Commission ruled that a petition for modification is not a 

mechanism for a party to introduce results of its own investigation under the guise of modifying 

a decision.  In Rulemaking 12-11-005, Order Instituting Rulemaking Regarding Policies, 

                                                 
34/ Rule 16.4(b). 
35/ Rule 16.4(b); D.16-06-055, p.61 (“[A] Petition for Modification asks to Commission to Make 

changes and an issued decision”). 
36/ D.17-12-006, pp. 10-11. 
37/ Rule 16.4 requires a petition to “propose specific wording to carry out all requested modification to 

the decision.; D.16-06-055, p.61 (“[A] Petition for Modification asks to Commission to make changes 
and an issued decision.”). 

38/ Petition, Appendix A.    
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Procedures and Rules for the California Solar Initiative, the Self-Generation Incentive Program, 

the Commission found: 

We agree with Stem that a Petition for Modification is the procedurally improper 
mechanism to address Mass Energy's requests. According to Rule 16.4 of the 
Commission's Rules of Practice and Procedure, a Petition for Modification asks 
the Commission to make changes to an issued decision, must concisely state the 
justification for the requested relief, and must propose specific wording to carry 
out all requested modifications to the decision. Rather, Maas Energy's Petition is 
largely a discussion of its own investigation of the SGIP online application portal 
and how particular applicants may have been more successful than others in 
submitting applications quickly. A Petition for Modification is not the appropriate 
procedural vehicle for starting an investigation into the equity of the SGIP 
solicitation results. Accordingly, the Petition fails to meet the Commission's 
standards for a Petition for Modification and is denied.39/ 

4. PAO Seeks Relief that is Far Greater Than Permissible in a Petition 
for Modification.   

PAO presents issues relating only to the ESA bid process, but its relief sought extend far 

broader than the ESA program and would apply throughout the utility.  For example, PAO seeks 

to impose an obligation to file a Tier II letter for any proposed contract that would exceed $5 

million dollars, regardless of whether the contract is related to the ESA program.40/  PAO does 

not justify this requirement for the ESA program, and nor does it attempt to address the basis for 

seeking company-wide relief.  Relief this broad in scope and magnitude is not appropriate for 

resolution through a petition for modification.  If the Petition is considered, any relief must be 

limited to the scope of the Low-Income Proceeding.    

5. PAO’s Requested Relief, if Granted, Should Apply Prospectively and 
not to the Completed ESA Solicitation Process.    

By seeking to modify the Decision, PAO may seek relief to be completed during the 

current program cycle.  PAO’s relief sought, to the extent granted, must be applied to the next 

ESA solicitation process.  It is burdensome to terminate current contracts with implementers, 

                                                 
39/ Decision 16-06-055, p. 61 (emphasis added). 
40/ Petition, Appendix A, pp. A-1 (proposed new Conclusion of Law 8), A-2 (proposed new Ordering 

Paragraph 2).   
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presumably negotiate interim contracts with implementers so as not cause an interruption of 

ESA, complete a new bid solicitation and negotiate new contracts, “on board” the contractors 

into the program in terms of operations and administrative processes, and, after all of these 

processes, to expect meaningful contractor performance during a program cycle that ends 

December 31, 2020.  The prudent result is to apply relief granted, if any, only prospectively. 

6. The Commission Should not Impose Obligations From Another 
Proceeding onto the ESA Proceeding Through a Petition for 
Modification.  

The Commission ordinarily issues ordering paragraphs in a decision following the 

completion of a proceeding process that allows for scoping of issues, discovery, possibly 

workshops and hearings, and briefing.  The Petition seeks to retroactively impose the results of a 

2018 energy efficiency decision (D.18-01-004) onto the ESA programs without procedural 

process.  The energy efficiency decision does not “create a strong expectation” or represent a 

material fact change that should justify revising a prior decision. At a minimum, the relief sought 

by PAO – to adopt a procurement review process similar to that adopted in an energy efficiency 

proceeding – should be considered after it been properly vetted in a low-income proceeding and 

adjusted for the specifics of the ESA work.   

PG&E notes that the energy efficiency bid process (D.18-01-004) was adopted to handle 

several solicitations, and that process is still untested to know how burdensome or cumbersome 

the administration may be.  In contrast, the ESA process involves fewer solicitations, and would 

benefit from a more streamlined approach.  Also, PG&E believes that participation in a future 

ESA procurement review group should require specific knowledge related to the ESA and low-

income issues, and would not necessary coincide with membership in the energy efficiency 

review group.  On a related point, the energy efficiency procurement review group solution may 

be too cumbersome and may not take advantage of distinct knowledge required for a successful 

ESA process, which is why it is essential the Commission not consider adopting new rules until 
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there has been opportunity for party input through a proceeding process to allow the process to 

be tailored for ESA.   

7. The State Controller’s Office’s Audit of the ESA Program Focused on 
Issues Related to Document Retention Practices, and did not 
Investigate a Bid Solicitation Process. 

PAO’s reference to a State Controller’s Office (SCO) audit41/ is not evidence of alleged 

“irregularities” with PG&E’s bid solicitation process. The alleged facts from the SCO report do 

not suggest a major change in facts that would “create a strong a strong expectation that [the 

Commission] would make a different decision based on these facts or circumstances.”42/ 

First, the time period of the SCO audit, January 1, 2013 through December 31, 2015, is 

different from the time period of the PAO’s petition (2015-2017).  Second, the substantive scope 

of the SCO audit is different from the scope of the Petition. The SCO report focused in scope 

mainly on document retention requirements, not a review of any solicitation process, as 

summarized in the SCO’s audit cover letter:  

 
The objectives of the audit were to (1) determine whether PG&E manages 
the ESA program in conformance with applicable laws, regulations, and 
agreement terms and conditions; (2) assess whether PG&E’s ESA program 
is in compliance with applicable laws, regulations, and agreement terms and 
conditions; (3) identify opportunities and priorities in which financial 
management governance may help to strengthen key controls; and (4) 
follow up on prior audit findings and evaluate the effectiveness of 
remediation.43/ 

  

                                                 
41/ Petition, p. 17.  The Petition cites to “Pacific Gas and electric Audit Report – Energy Savings 

Assistance Program, January 1, 2013 through December 31, 2015, California State Controller, 
October 2018.  The version of the report provided to PG&E is dated December 5, 2018. 

42/ See, D.17-12-006, pp. 1, 11-12.   
43/ SCO Audit Report, Cover Letter, p. 1; Declaration of Paola Benassi in Support of Pacific Gas and 

Electric Company’s Response in Opposition to the Public Advocates Office’s Petition for 
Modification of Decision 16-11-022, Paragraph 2, Exhibit A. 
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Further, SCO’s findings also confirm its investigation did not focus an ESA solicitation 

process:    
Our audit found that:  

• PG&E did not maintain validation checklists for five of 34 ESA 
program expenditures tested to indicate that the expenditures were 
reviewed and authorized prior to payment;  

• PG&E did not have an appropriate method for capturing and accounting 
for ESA program administrative costs; and  

• Two of four contract records tested lacked adequate documentation to 
support contract awards.44/ 

The audit report cited PG&E for not providing documentation supporting its contract 

award following a bid process in 2012.  Because SCO said it did not receive this document, SCO 

concluded it did not review a written justification for an award in 2012.  The SCO’s comment 

was identified in a section titled, “PG&E did not provide adequate documentation for contract 

procurement.”45/  Thus, the SCO’s focus was on documents retained demonstrating the contract 

award, and not an underlying review of the bidding process. As stated, the SCO did not review 

the propriety of the 2012 solicitation process.   

As an aside, PG&E respectfully responded the SCO draft report and provided 

documentation supporting its 2012 contract award.  Four weeks before the SCO issued its final 

audit report, PG&E provided the following response to the SCO draft recommendation:  

 
….However, PG&E disagrees that PG&E was not able to provide 
justification for selecting the contractor.  PG&E was able to locate a 
supporting document that contains the majority of the information 
documented in the bid record form… and provides justification for the 
award. PG&E will provide a copy of this information to the SCO 
through a separate communication.46/ 

PG&E provided the bid justification information on November 5, 2018.  The SCO 

attached PG&E’s response to its SCO report.47/    

                                                 
44/ Id. 
45/ Id., page7 of SCO audit report. Benassi Declaration, Paragraph 4. 
46/ Id., Attachment to the SCO audit report. Benassi Declaration, Paragraphs 3-4. 
47/ Id., Attachment to the SCO audit report. Benassi Declaration, Paragraphs 3-4. 
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8. Referral to a Third-Party Research Article, Which Relies on Data 
Received From Another Utility, Cannot Serve as a Basis for Relief 
Against PG&E in a Petition.   

Two years after the Decision, in November 2018, a third-party organization published a 

research article entitled, “The Welfare Costs of Misaligned Incentives: Energy Inefficiency and 

the Principal-Agent Problem.”48/  That article, at page 6, specifically states that it did not rely on 

information relating to PG&E: “I focus on the ESA program administered by SCE [Southern 

California Edison Company].”49/  The article’s opinion based on information from another utility 

cannot serve as a basis for relief against PG&E through a petition for modification.  

Procedurally, an opinion published well after the Decision is hearsay and not a basis for making 

change to the Decision. No reason exists to believe that this 2018 article would have, or 

obviously could have, affect the Commission’s determination of any issue in 2016. 

/// 

/// 

/// 

  

                                                 
48/ Petition, p. 18.   
49/ Blonz, Joshua A, “The Welfare Costs of Misaligned Incentives: Energy Efficiency and the Principal-

Agent Problem,” Resources for the Future, p. 6.   
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IV. CONCLUSION 

PAO’s Petition does not provide substantive justification for establishing oversight of the 

request for proposal process.  The Petition at most provides what PAO identifies as 

“irregularities,” in its opinion, but it does not identify a violation of law or regulation.  The 

Petition provides no “strong expectation” that the Commission would make a different decision 

based on the PAO’s facts.  Procedurally, the Petition does not address an issue raised in the 

Decision and does not seek to revise an issue in that Decision, and suffers from several 

deficiencies that warrant dismissal with prejudice.  PG&E respectfully requests the Commission 

deny the Petition.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dated:  March 11, 2019  
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